UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION1

IN THE MATTER OF:

NUCLEAR METALS SUPERFUND U.S. EPA
SITE
Docket No.

CERCLA 01-2008-0007

Proceedings relating to a settlement
agreement under Section 122(d)(3) for action
under Section 104(b) of the Comprehensive
Environmental Response, Compensation and
Liability Act, as amended, 42 U.S.C.

§§ 9604(b), 9622(d)(3)
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AMENDMENT TO ADMINISTRATIVE ORDER BY CONSENT

FOR REMEDIAL INVESTIGATION/FEASIBILITY STUDY



INTRODUCTION

WHEREAS, on June 13, 2003, the Deputy Director of the United States Environmental
Protection Agency (“EPA”) for Region I, Office of Site Remediation and Restoration (“OSRR”),
signed an'Administra;tive Order By Consent For Remedial Investigation/Feasibility Study
(“RUFS”) (U.S. EPA Docket No. CERCLA 01-2003-0021) (the “Order” or the “AOC”) for the
Nuclear Metals Superfund Site in Concord, MA (the “Site™);

WHEREAS, all initially-capitalized terms used herein, unless defined in this
Amendment, shall have the meanings provided in the AOC;

WHEREAS, the AOC requires the Respondents and the Settling Federal Agencies to
finance the performance of the Work under the AOC up to a totél amount of $10,000,000, and, in
the event that a Revised Cost Estimate, for performance of the Work, exceeds $10,000,000, to
immediately commence negotiations to address the payment of costs for such Revised Cost
Estimate;

WHEREAS, pursuant to the AOC, on or about November 10, 2006, the Trustee of the
RUFS Trust Fund submitted to the Respondents, the Settling Federal Agencies, and EPA a
Revised Cost Estimate for performance of the Work that exceeded $10,000,000;

WHEREAS, by letter of June 14, 2006 to counsel for MONY Life Insurance Co.
(“MONY?), one of the Respondents under the AOC, EPA stated that, based on current
information, it did not consider MONY a potentially responsible party for the Site, and, upon
completion of its covenants and reéponsibilities under the AOC, woulci not take further steps to

hold MONY liable for the cleanup or response costs at the Site;



WHEREAS, without conceding the validity of EPA’s determination as to MONY, the
Respondents (exclusive of MONY) agree that the AOC should be amended to establish that
MONY will no longer be a party tp the AOC after it is amended,;

WHEREAS, MONY agrees that the AOC should be amended to establish that MONY
will no longer be a party to the AOC after it is amended;

WHEREAS, the Respondents (exclusive of MONY) and the Settling Federal Agencies,
by this Amendment to Administrative Order By Consent For Remedial Investigation/Feasibility
Study (this “Amendment”) agree to finance their respective shares of the costs to complete the
Work as set forth in the most current Revised Cost Estimate (as specified below), and to
immediately commence negotiations to address the payment of costs in the event that any
subsequent Revised Cost Estimate for performance of the Work exceeds $14,000,000;

WHEREAS, Paragraph 98 of the AOC permits the AOC to be modified only upon the
written agreement of EPA by signature of the Director, OSRR, each of the Settling Federal
Agencies and each of the Respondents;

NOW, THEREFORE, EPA, the Respondents, and the Settling Federal Agencies have
agreed to modify the AOC, as follows:

A. In Section I. (DEFINITIONS), Paragraph 1.a. is stricken in

its entirety and replaced with the following:
“Respondents” shall mean, as of the effective date of this Amendment, the parties listed

in Appendix A, exclusive of MONY Life Insurance Co.

B. In Section V. (FINDINGS OF FACT), references to “Section 105(8)(b)”



and “42 U.S.C. § 9605(8)(b)” in Paragraph 12 are replaced with: “Section 105(8)(B)” and “42
U.S.C. § 9605(8)(B)” respectively.

C. In Section IX. (TRUST FUND: ADDITIONAL PAYMENTS), Paragraph 23 is

stricken in its entirety and replaced with the following:
23. (a) Within ten (10) days of the effective date of this Order, the Respondents
shall subniif to EPA for approval a fully executed trust agreement (the “RI/FS Trust
Agreement”) establishing the “Nuclear Metals RI/FS Trust” (hereafter, the “RI/FS Trust
Fund”), in substantially the form attached hereto as Appendix D, and shall notify EPA of
the identity and qualifications of the trustee. The RUFS Trust Agreement shall confer
upon the trustee powers and authorities required or sufficient to finance the obligations of
the Respondents under this Order, including performance of the RI/FS and/or the EE/CA.
EPA shall notify the Respondents, in writing, of its approval or disapproval of the
proposed RI/FS Trust Agreement, any part thereof, or the proposed trustee. Within thirty
(30) days after any disapproval of the RI/FS Trust Agreement, or the proposed trustee, the
Respondents shall submit a revised RI/FS Trust Agreement to EPA or shall provide a
notice of dispute pursuant to Section XXXII (Dispute Resolution).
(b) In 2003, the Respondents (then including MONY) secured an estimate of
$8,000,000 as the total costs to perform the Work and to reirﬁburse EPA for Response
and Oversight Costs required under this Order. The Respondents (then, including
MONY) paid $160,000 into the RI/FS Trust Fund within thirty (30) days of EPA’s
approval of the RUFS Trust Agreement, or within thirty (30) days after resolution of any

dispute regarding the RI/FS Trust Agreement under which the RI/FS Trust Agreement is



approved»(hereafter this date is referred to as the “Approval of the RIFS Trust”), which
amount was 2.0% of the then estimated total costs to perform the Work, including
estimated costs to reiﬁbmse EPA for Response and Oversight Costs, as required under
this Order.

(©) Pursuaﬂt to Paragraph 30 of the AOC_, the Respondents (then including MONY)
subsequently paid $40,000 into the RI/FS Trust Fund within forty-five (45) days of the
Trustee’s requests for payment of two Additional Funding Requests, which amount was
2.0% of the then estimated total costs to perform the Work, including estimated costs to
reimburse EPA for Response and Oversight Costs, as required under this Order.

(d The Respondents have now secured a Revised Cost Estimate to

complete the Work of $14,000,000,.0f which $4,000,000 is the amount exceeding the
$10,000,000 ceiling in the AOC. The Respondents shall pay $80,000 into the RI/FS
Trust Fund, within 30 days of the effective date of this Amendment, which amount is
Respondents’ 2.0% share of the portion of the Revised Cost Estimate amount exceeding
$10,000,000, and which includes the estimated costs to reimburse EPA for Response and
Oversight Costs.

D. In Section IX. (TRUST FUND: ADDITIONAL PAYMENTS), clause (c)

in Paragraph 26 is stricken and replaced with the following:
(c) any revisions to the revised estimate of the total costs for the Work
accompanied by an explanation of any cost increases from $14,000,000 (“Revised
Cost Estimate™);

E. In Section IX. (TIRUST FUND; ADDITIONAL PAYMENTS), Paragraph




34 is stricken in its entirety and replaced with the following:
Notwithstanding any other provision of this Order, nothing herein éhall be
construed to require the United States, on behalf of the Settling Federal Agencies,
to make more than $13,720,000 in total payments to the RI/FS Trust Fund
(exclusive of income on Permitted Investments), or to require the Respondents to
make more than $280,000 in total payments to the RI/FS Trust Fund (exclusive of
income on Permitted Investments). In the event that the Settling Federal Agencies
have presented an objection to an Additional Funding Request that was not
resolved during the Informal Resolution Period, the $13,720,000 ceiling on total
Settling Federal Agency payments shall be reduced by the Objection Amount, as
those terms are described in Paragraph 32 herein. In the event that any Additional
Funding Request asks the Settling Federal Agéncies or the Respondents to make
additional contributions that would result in total payments exceeding these
amounts, the Settling Federal Agencies and the Respondents shall be required to
make the portion of those payments that will not exceed a total of $13,720,000 (as
adjusted by any Objection Amount) and $280,000, respectively, in accordance
with Pmaéaphs 29 through 32 herein. In addition, in the ev.ent an Additional
Funding Request is presented that exceeds these amounts, the Respondents, EPA,
and the Settling Fedéral Agencies shall immediately commeﬁce negotiations to
address the payment of costs for the most current Revised Cost Estimate that are
not addressed by this Order or any amendment hereto. If such negotiations prove

necessary, to the extent that the RI/FS Trust Fund has suffered any unrecovered



losses due to actions of the trustee referenced in Paragraph 31(b) herein, the
Settling Federal Agencies will not contend that the Respondents’ share of the
costs that are the subject of the negotiations should be increased based on
allegations that the Respondents were negligent in their selection of the trustee,
provided that the selected trustee was approved by EPA pursuant to Paragraphs 23
or 25 of this Order.

F. In Section X. (REIMBURSEMENT OF RESPONSE COSTS BY SETTLING

FEDERAL AGENCIES), Paragraph 36 is stricken in its entirety and replaced with the following:

36.  (a) In 2003, the United States, on behalf of the Settling Federal

Agencies, paid $7,840,000 to the RI/FS Trust Fund, which amount was 98.0% of the then
estimated total costs to perform the Work, including estimated coéts to reimburse EPA
for Response and Oversight Costs required under this Order.

(b) Pursuant to Paragraph 31(a) of the AOC, the Settling Federal Agencies
subsequently paid $1,960,000 into the RI/FS Trust Fund as soon as was reasonably
practicable, which at no time was more than forty-five (45) days after receipt of the
Trustee’s request for payment of two Additional Funding Requests, which amount was
98.0% of the then estimated total costs to perform the Work, including estimated costs to
reimburse EPA for Response and Oversight Costs, as required under this Order.

(c) As soon as reasonably practicable, the United States, on behalf of the Settling
Federal Agencies, shall pay $3,920,000 into the RI/FS Trust Fund, which amount is the
Settling Federal Agencies’ 98.0% share of the amount exceeding $10,000,000 in the

Revised Cost Estimate to perform the remainder of the Work including the estimated



costs to reimburse EPA for Response and Oversight Cdsts. Payment shall be made in the

form of a check, or by Electronic Funds Transfer in accordance with the instructions in

Appendix E.

(d) If the payment to the RI/FS Trust Fund required by subparagraph (c) is not made

as soon as reasonably practicable, the appropriate EPA Regional Branch Chief may raise

any issues relating to payment to the appropriate DOJ Assistant Section Chief for the

Environmental Defense Section. In any event, if this payment is not made within 120

days after the effective date of this Amendment, EPA and DOJ have agreed to resolve the

issue within 30 days in accordance with a letter agreement dated December 28, 1998.

G. In Section XI. (ENGAGEMENT OF THE RESPONDENTS’ CONTRACTOR;
DESIGNATION OF THE RESPONDENTS’ PROJECT COORDINATOR), the contact
information for the Respondents’ Project Coordinator in Paragraph 41 is stricken and replaced
with the following:

Bruce R. Thompson
de maximis, inc.
200 Day Hill Road
Suite 200

Windsor, CT 06095
Tel: 860 298-0541

Fax: 860 298-0561
Email: brucet@demaximis.com

H. In Section XII. (DESIGNATION OF GOVERNMENT COORDINATORS),
the name of the GSC Contact in Paragraph 42 is stricken and replaced with the following:

Robert Cianciarulo

L In Section XIII. (PLACE AND MANNER OF NOTICE), the Army contact

information in Paragraph 44 is stricken and replaced with the following:
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J.

CPT Joshua H. Van Eaton

U.S. Army Legal Services Agency
Environmental Law Division

901 N. Stuart Street, Suite 400
Arlington, VA 22203

In Section XII. (PLACE AND MANNER OF NOTICE), the contact

information for the U.S. Department of Justice, Environmental Defense Section in Paragraph 44

is stricken and replaced with the following:

K.

Peter M. Flynn

U.S. Department of Justice - ENRD
Environmental Enforcement Section
Attention: DJ No. 90-11-2-07237/6
Ben Franklin Station

P.O. Box 7611

Washington, D.C. 20044-7611

In Section XIII. (PLACE AND MANNER OF NOTICE), as MONY is not a party

to this Amendment, the following information for the representative for MONY in Paragraph 44

is deleted from the list of persons to whom communications with the Respondents shall be

directed:

L.

Robert S. Sanoff, Esq.
Foley Hoag LLP

155 Seaport Boulevard
Boston, MA 02210

In Section XXIV. (ENDANGERMENT AND EMERGENCY RESPONSE), the

first sentence of Paragraph 61 is stricken and replaced with the following:

Upon the occurrence of any event during the Work that causes or threatens any release of

hazardous substances, pollutants or contaminants from the Site into the environment or

that endangers the public health, welfare, or the environment, the Respondents shall

immediately take all appropriate action to prevent, abate or minimize such release or
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endangerment; provided, however, that nothing in this Order or the SOW shall require
Respondents to operate the existing heating or other existing systems within the building
~ that are listed in subsection d. of Section 2.IL.A.1. (SITE MANAGEMENT PLAN) of the
SOW, as amended, or to remove and dispose of the containers of hazardous substances
~ that are stored in buildings at the Site as of the effective date of this Order or brought on
site by Starmet after the effective date of this Order, including those listed on Attachment
1 (Hazardous Materials/Chemical Inventory List) to the SOW, as amended.

M. In Section XXX (REIMBURSEMENT OF EPA RESPONSE AND OVERSIGHT
COSTS), the mailing addresses for submission of payments for EPA Response and Oversight
Costs in Paragraph 72 are stricken and replaced with the following:

(For delivery by first class mail)

U.S. Environmental Protection Agency

Cincinnati Finance Center

P.O. Box 979076

St. Louis, MO 63197-9000

(For delivery by overnight mail)

U.S. Bank

1005 Convention Plaza

Mail Station SL-MO-C2GL

St. Louis, MO 63101

N. In Section XXXIII (STIPULATED PENALTIES) the mailing address for

submission of payments for stipulated penalties in Paragraph 80 is stricken and replaced with the
following;:

(For delivery by first class mail)

- U.S. Environmental Protection Agency
Cincinnati Finance Center

P.O. Box 979076
St. Louis, MO 63197-9000



(For delivery by overnight mail)

U.S. Bank

1005 Convention Plaza

Mail Station SL-MO-C2GL

St. Louis, MO 63101
0. In the SOW, Appendix C of the AOC, Section 2.IL.A.1. (SITE MANAGEMENT

PLAN) thereof, subsection d. is stricken and replaced with the following:
‘a provision for the security of government and plfivate property on the Site; provided
however, that nothing in this Order or the SOW shall require Respondents to operate the
following existing systems within the facility buildings: heating system; electrical system
(but Respondents shall be required to operate the existing fire alarm system, upon request
by EPA); sprinkler system; sonadyne system; air V.entilation system; or air conditioning
‘system (and a provision indicating that such security, including operation of the existing
fire alarm system, is only to be provided after both of the following have occurred: (a)
Starmet abandons the Site or fails to provide such security; and (b) all, or substantially all,
of the containers of hazardous substances listed on the attached Hazardous
Materials/Chemical Inventory List, Attachment 1 to the SOW, as amended, have been
removed from the Site).
P. The Hazardous Materials/Chemical Inventory List, Appendix A to this
Amendment, shall be appended to the SOW as Attachment 1 to the SOW.

Q. All other provisions of the AOC, to the extent not superseded by the terms of this

Amendment, remain in full force and effect.

R. The undersigned representative for each party to this Amendment certifies
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that he or she is fully authorized to enter into the terms and conditions of this Amendment and to
execute and legally bind such party to this document.
S. This Amendment shall be effective five (5) days after this Amendment is

signed by the Director, OSRR.
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Amendment to Administrative Order by Consent
EPA Docket No. CERCLA 01-2008-0007
Nuclear Metals Superfund Site, Concord, MA

IT IS SO AGREED AND ORDERED BY:

James T. Owens, III

Director, Office of Site Remediation
& Restoration

U.S. EPA Region |

Audrey Zucker
Senior Enforcement Counsel
U.S. EPA Region I

12
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Date



Amendment to Administrative Order by Consent
EPA Docket No. CERCLA 01-2008-0007
Nuclear Metals Superfund Site, Concord, MA

IT IS SO AGREED,

Name of Respondent:

By:

Title:

Date:
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Amendment to Administrative Order by Consent
EPA Docket No. CERCLA 01-2008-0007
Nuclear Metals Superfund Site, Concord, MA

IT IS SO AGREED,

Name of Settling Federal Agency:

Title:

Date:
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STATEMENT OF WORK
REMEDIAL INVESTIGATION AND FEASIBILITY STUDY
NUCLEAR METALS SUPERFUND SITE

: Attachment 1
Hazardous Materials/Chemical Inventory List

Appendix A
Amendment to Administrative Order By Consent
For Remedial Investigation/Feasibility Study
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